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Introduction by the Chair

The European Regulators Group for Electronic Communications Networks and Services (ERG) was established by the Commission Decision of 29 July 2002, to advise and assist the Commission with consolidating the internal market. The Group shall provide an interface between the Commission and the national regulatory authorities (NRAs) overseeing the day-to-day interpretation and application of the provisions of the Directives relating to electronic communications networks and services. Members are the NRA Heads or their representatives. The Commission is represented at an appropriate level at ERG meetings and provides the secretariat to the ERG.

The ERG was installed with provisional status
 in a meeting with Commissioner Liikanen in Brussels on 25 October 2002. In the same meeting, I was elected chairman of the provisional Group. After inviting applications the Commission appointed Mr. Heinrich Otruba the Secretary to the ERG, with effect from 1 August 2003.  

Exceptionally, this ”Annual” Report
 covers more than 12 months, namely, the full period of the (provisional) ERG from its inception on 25.10.2002 until 31.12.2003. This period was dominated by two major efforts. The first aimed at building the joint foundations for a harmonised implementation of the new European regulatory framework in the member states. Major resources were devoted to activities novel to many member NRAs, namely, an economics-based analysis of markets and designation of undertakings with Significant Market Power (SMP), followed by choice and application of proportional Remedies in the event of market failure. The last subject was studied jointly with expert staff from the Commission services.

The second effort was creating a flexible organisational structure suited for the new joint tasks and priorities of the ERG, using existing resources in the NRAs to the maximum extent. This included both the relations of ERG with the European Commission and market parties, and setting up internal practices (“rules of procedure”; the ERG Secretariat), while at the same time respecting the need for transparency.

In the young ERG’s work so far, these have been the key priorities. Their broad scope may explain why other items of the ambitious ERG Work Programme 2003 were treated with less priority, given the many (existing or new) different national duties of its members.

Part I of this Report deals with what has been accomplished since October 2002. Part II  presents an overview of  the present organisational structure of ERG. Part III attempts to estimate the resources devoted to ERG’s work in the reporting period. These estimates were derived from dates and locations of meetings, number of participants and other human resources involved in ERG work, such as preparations for the Plenary meetings with the Commission, and a crude estimate of the expenses involved in NRA staff travel for ERG purposes.

On behalf of all members, I would like to put on record our gratitude for the hospitality offered by the hosts of the six ERG Plenary meetings in the reporting period, namely, the European Commission (Brussels, three times), and the NRAs of Greece, Hungary and the Netherlands (each once). At least as important were the less visible, but major efforts and great dedication of the many national experts contributing to (established or new) Working Groups of NRAs for the purposes of the first ERG work programme, and the hospitality of the host NRAs.  

I conclude by wishing my successor as ERG chairperson, Mr. Eric van Heesvelde of BIPT, success in further developing the ERG structure and work in 2004.

Jens Arnbak

OPTA

Chair 2002-03

I) Regulatory issues 

This section provides an overview of what has been achieved in 2003 in comparison to what was set out in the 2003 Work Programme. The report follows the structure of the Work Programme 2003 of ERG. 

Implementation of the New Regulatory Framework

ERG concentrated its work on two major areas:


- Designation of SMP


- Application of remedies.

Above that, ERG assisted the Commission in preparing its Recommendation on the procedural arrangements of the transparency procedures under Art. 7 FD
 and supported the outcome (see ERG (03) 15).  
Designation of SMP: In the first quarter of 2003 ERG discussed and finally approved a Working Paper on the concept of SMP in the New Regulatory Framework (NRF) as document ERG (03) 9.
 It covers a set of criteria for the assessment of significant market power. The most important objectives for this document are

i) to make the concept of SMP more concrete,

ii) to explain the criteria which are provided in the SMP-Guidelines and in Annex II of the FD, 

iii) to support thereby consistency in the interpretation and application of the criteria among NRAs, 

iv) to provide a basis for making the criteria operational (in order to support a harmonised understanding amongst NRAs in case of Art. 7 procedures and – where applicable – for international comparisons),
v) to add some indicators that are considered to be relevant in the context of market analyses.

Nevertheless, it has to be taken into account that this document is merely a starting point and cannot prejudice the interpretation or weight attributed to certain criteria by NRAs in the market analysis procedure. It is aimed at deepening the Commission Guidelines for Market analysis, making them more operational and closing the gap between general rules and their application in the daily practice of National Regulatory Authorities.

Application of remedies: The second and most important effort of ERG was directed towards the application of the remedies provided by the NRF to deal with competition problems in the relevant markets for electronic communication networks and services. Relevant markets are those markets that are susceptible for ex ante regulation according to the Commission Recommendation 2003/312/EC of 11 February 2003 on relevant product and service markets within the electronic communications sector. One of the major goals of ERG is “to advice and assist the Commission”, as outlined in the Commission Decision 2002/627/EC of 29 July 2002 establishing the European Regulators Group for Electronic Communications Networks and Services. Consequently the ERG decided to take the EC on board to develop a common understanding of this field. The clear intention was to promote and provide a consistent application of remedies in the Member States and thereby creating a higher degree of certainty for market parties, remove ambiguities and to avoid fruitless exchanges between NRAs and the EC during the transparency procedures along the lines of Art. 7 FD, not forgetting that the veto right of the Commission does not apply to remedies. As the EC accepted the invitation for co-operation, the output of this exercise, document ERG (03) 30, can be regarded as a truly Common ERG/EC Position on appropriate Remedies in the NRF.

After the decision towards a common ERG/EC approach taken at the ERG Plenary of 28.03.03, a first round of consultation with market parties was launched. It ended on July 4, 2003. There were nearly 30 contributions to the consultation. A first draft of the document, containing the first three chapters on a typology of market failure, available remedies and principles for the application of remedies was tabled at the ERG Plenary on Sept. 25, 2003. The final draft, including the final core chapter including matching market failure and remedies, was presented at the ERG Plenary on November 21, 2003 in Budapest. After a thorough discussion, ERG and the Commission Services approved this paper as a Draft Common ERG/EC Position on appropriate Remedies in the NRF. Furthermore it was decided to subject this draft to a second round of consultation, including a written procedure as well as a public hearing to be held in January 2004.

Mobile Markets

The two planned items of the ERG Work Programme 2003 were addressed by ERG. The problem of mobile termination tariffs under the new regulatory framework is partly covered by the work on Remedies ( See document ERG (03) 30 ). The work on international roaming tariffs was postponed to 2004 due to ongoing investigations by DG COMP. 

Fixed Networks - Broadband Issues

The main focus of the work in this area was on bitstream access as a major regulatory tool to promote competition in broadband services. Broadband access plays a major role for the provision of information society type services to promote the goals of the Lisbon strategy. ERG submitted a first version of a common position (See Consultations on the ERG website). Again there was strong participation of market parties, resulting in 24 contributions to the consultation. The results of the consultation were presented at the ERG plenary of 25 September 2003. The final version of the common position on bitstream access was adopted at the plenary of 21 November 2003 as doc ERG (03) 33.

In the light of the forthcoming EC recommendations on leased lines, ERG provided the EC with the experiences of the NRA's regarding leased lines regulation.

Regulatory Accounting

In accordance with the Work Programme, ERG launched a public consultation on FL-LRIC in the summer of 2003. The very interesting results of this public consultation were presented at the ERG plenary of 29 January 2004 and will contribute to a common position on that question. In addition, a co-operation of ERG and the EC on accounting separation was decided on the plenary of 25 September 2003. This co-operation will eventually lead to a new EC recommendation on accounting separation replacing the old recommendation of 1998. 

Consumer Issues

At the plenary of 21 November 2003 ERG approved a document on Universal Service Designation (ERG (03) 38). This document gives a comprehensive overview on different mechanisms of Universal Service Designation within the EU.

Network security issues have been dealt with by a working group chaired by the Danish NRA, NITA.

Other issues

The remaining issues of the Work Programme cover the areas of :

- Network Infrastructure Sharing

- Spectrum Trading

- Telephone requirements for deaf and hard of hearing people.

All these items were planned to be taken up upon request by the EC. Since the EC decided not to request advice on Network Infrastructure Sharing and Spectrum Trading, there has been no work on these topics within the framework of the ERG.  The EC installed a working group to deal with the telephone requirements for deaf and hard of hearing people. Therefore this issue was dropped from the ERG Work Programme.

II) Organisational Development of ERG

Membership to ERG
According to the EC Decision of July 29, 2002 (cited as the “Decision”), the Heads of those independent NRAs of each Member State established to oversee the day to day interpretation and application of the provisions of the Directives of the Regulatory Framework should be the members of the ERG. This implies that to become a member of ERG, the Regulatory Framework had to be transposed in the national law of the Member State and the NRA had to be notified to the EC according to Art. 3 of the Framework Directive. Due to the fact that the process of transposition is not yet finished, the Heads of those independent NRAs that were invited by the EC to the first Meeting of the ERG in October 2002 to create the ERG are provisional members of ERG. This also implies that all conclusions of ERG are to be viewed as provisional until the process of transposition and notification is concluded.

Rules of procedure
According to Art. 5 of the Decision the ERG shall adopt its rules of procedure, subject to the approval of the Commission. ERG agreed in its meeting of 23 January 2003 on a proposal for its Rules of Procedure, which will be used until the finalised version will be available. The provisional Rules of Procedure have been published on the Web Page of the ERG.

Transparency 

ERG decided to follow a policy of full transparency. To cover this area properly, ERG produced a discussion paper on transparency, which was discussed and adopted with some minor changes in the session of 23 January 2003. After adoption they were published on the ERG web site.

ERG Web Site
The ERG website (http://erg.eu.int) was created by the Commission Services exclusively for ERG purposes. Before the creation of the ERG Secretariat the content of this website was managed by the ERG chair. It is now managed by the ERG Secretariat.

ERG Secretariat
According to Art 4 of the Decision, the Commission shall provide the secretariat to ERG. The Commission already in 2002 started a search procedure for the ERG secretary, which finally lead in May 2003 to the decision to invite Mr. Heinrich Otruba to take over the position of the ERG secretary. Mr. Otruba accepted and entered into office on 1. August 2003. Mr. Marcus Boklund, also after completion of such a search procedure, joined the ERG Secretariat as an END on October 1, 2003. Mrs. Lisa Nossek acts as assistant for organisational and clerical matters.

III) Resources

Estimated time spent on ERG related work 

Based on data reported by individual national regulatory authorities, an estimate has been made of total time spent on ERG work. Regulatory authorities have estimated the total hours their organisation as a whole has spent on ERG-related work, such as preparing for and attending ERG plenary meetings, travel, preparation of ERG deliverable texts, discussion in workgroups related to ERG deliverables, and reading.

Much of the work related to ERG is also IRG work. The estimate includes all ERG-related work, such as for example work on documents that carry both the ERG and the IRG label. 

14 national regulatory authorities have reported their estimated time spent on ERG activities in 2003. Out of that group, six represent [provisional] ERG members and eight had observation status.
 The total reported time spent on ERG work of all regulatory authorities is approximately 20 000 hours. This equals roughly 500 working weeks,
 or about 12 persons employed full time, not counting the ERG Secretariat, in 2003.

The average ERG work time in 2003 per regulatory authority, among those that have reported their estimates, is 1429 hours, or slightly less than one person employed full time per national regulatory authority.

Annex: Plenary meetings and activities of the Chair and Secretary     
ERG Plenary meetings

Date

 
Place

23 January 

Amsterdam

28 March 

Brussels

20 May 

Athens

25 September 

Brussels

21 November 

Hungary

ERG/IRG Representation & Travel Activities by Chairperson
 and the ERG Secretary, October 2002 – December 2003

The activities of the chairperson and the ERG Secretary are listed in chronological order. The date, type of activity and topic of the activities are displayed.

Activies of the Chairman:

2002

October

25th, Brussels
 

Chairing Inaugural ERG Plenary Meeting, Brussels 

November

28th, The Hague

Interview about ERG by Automatiseringsgids
December

2nd, The Hague

Interview about ERG by Staatscourant

3rd, Brussels


Panelist at ETNO Broadband Conference

11-12th, Brussels

Speaker at 3rd ECTA Annual Regulatory Conference

2003

January

21st, The Hague
Interview about ERG by Communications Week International  

23rd, Amsterdam

Chairing ERG2 Plenary Meeting

February 2003

18th, The Hague

Visit to ERG chair by Director ETNO

25th, The Hague

Interview about ERG by Management Team
28th, Amsterdam
Lecture Baker&McKenzie Telecommunications Law seminar 

March 2003

25th, Paris


Introductory visit paid to new ART Président

26th, Brussels
Panelist, ECTA seminar on implementation of the Regulatory Package

28th, Brussels


Chairing ERG3 Plenary Meeting

May 2003

8-9th, Biel (CH)

Speaker and Panelist, 2nd Biel Communication Days

20:
Athens


Chairing ERG- 4 Plenary Meeting

June 2003

17th, The Hague

Visit to ERG chair by board of GSM Europe

18th, Brussels
Hearing by Industry & Legal Committee, European Parliament 

19th, The Hague

Interview by Reuters 

July 2003

2nd, The Hague

Visit to ERG chair by delegation from Euro-ISPA,  

2nd, The Hague
Interview by Technologies and Prosperity (Czech Republic)

4th, The Hague


Visit to ERG chair by EICTA board members

September 2003

25th, Brussels


Chairing ERG- 5 Plenary Meeting,

26th, Brussels 
Speech at ECTA/Tiscali Roundtable on Competition in Broadband 

October 2003

10-12th, Ditchley Park, UK   
Introductory Speaker, European Policy Forum 

13th, Geneva


Panelist at ITU Telecom World 2003 

22nd, Nice


Keynote speaker, 11th CEPT Regulatory Conference 

28th, Berlin:


Speaker WIK Conference

31st, London


Introductory visit paid to CEO OFCOM (UK) 

November 2003

21st, Budapest


Chairing ERG6 Plenary Meeting

Activities of the Secretary:  


2003

September 2003

16th, ETP Plenary

Presentation of the ERG Work Programme

29th, ETNO Meeting

Presentation of the ERG Secretariat

October 2003

7th, European Parliament
ITRE Committee

November 2003

25th, GSM Europe Seminar
Presentation of the ERG Secretariat and Work Programme

December 2003

1st, ECTA Meeting

Presentation of the ERG Secretariat, Outlook

� This status applies until a sufficient majority of EU member states have notified the Commission of their NRA with the appropriate responsibilities under the new Directives.  


� As required by art. 8 of the ERG Decision.


� Published 23 July 2003 (C(2003)2647).


� All ERG documents referenced in this report are published on the ERG website: � HYPERLINK http://erg.eu.int ��http://erg.eu.int�.





� Regulatory authorities from accession countries and EFTA states. 


� Depending on the length of a working week.


� The ERG was chaired by J. Arnbak (OPTA) from its inception in October 2002; he chaired the IRG from January 1, 2003. The ERG Secretary Heinrich Otruba commenced his work on August 1st, 2003.    


� All ERG Plenary Meeting meetings were preceded by a preparatory meeting by the ERG chair with DG INFOSOC (in Brussels or by videoconference).
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